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End User License Agreement for FDB Solutions 

 
This End User License Agreement (this “Agreement”) is a legal contract between you, either as an individual or an 

entity (“you” or “End User”), and Baxter Healthcare Corporation (“Company” or “Baxter”), governing your use of 

the FDB Infusion Knowledge Bases (as hereinafter defined) and the FDB INFUSION KNOWLEDGE PORTAL 

made available by Company (this software and documentation, and any applicable updates provided by Company 

are, collectively, the “Software”). 

 
BY INSTALLING, ACTIVATING, COPYING OR OTHERWISE USING THE SOFTWARE, YOU AGREE 

TO BE BOUND BY THE TERMS OF THIS AGREEMENT, WHICH ARE  CONDITIONS  TO 

COMPANY’S LICENSE GRANT TO YOU PURSUANT TO THIS AGREEMENT. IF YOU DO  NOT 

AGREE TO THE TERMS OF THIS AGREEMENT, DO NOT INSTALL, ACTIVATE, COPY, OR USE 

THE SOFTWARE. The terms and conditions of this EULA may be modified or revised by Baxter from time to 

time at Baxter’s discretion. 

 

 
1. LICENSE GRANT AND RESTRICTIONS. The Software is licensed to you and not sold. Subject to the 

terms of this Agreement, Company hereby grants you, and you accept, a non-exclusive, non-transferable, non- 

sublicensable, revocable and, upon payment of the applicable license fees, fully paid up right and license to use the 

Software to support Company’s large volume infusion pump (“System”) in creating, maintaining, and editing drug 

libraries for such System. Under no circumstances may you share or sell your own drug library to entities that are 

not part of your network if your drug library is derived from the FDB’s databases of medical, pharmaceutical and 

nutritional information, and related access software products (collectively, as  the "FDB  Infusion  Knowledge 

Bases") 

 
2. RESTRICTIONS ON USE. You acknowledge and agree that you will not, and you agree not to enable 

others to: (a) reproduce or copy the Software, except as expressly permitted under Section 1; (b) modify, adapt, 

translate or create any derivative works of the Software; provided, that this restriction shall not be deemed to 

prohibit you from using any features or functionality of the Software that are inherent to the use of the Software; (c) 

attempt to circumvent or disable the Software or any technology features or measures in the Software including, 

without limitation, any access controls or copyright protection mechanisms, by any means or in any manner; (d) 

attempt to decompile, disassemble, reverse engineer, or otherwise attempt to derive the source  code  for  the 

Software; (e) distribute, encumber, sell, rent, lease, sublicense, or otherwise transfer, publish  or  disclose  the 

Software to any third party; (f) remove or alter any trademark, logo, copyright or other proprietary notices, legends, 

symbols or labels in or on the Software or used in connection with the Software; or (g) use the Software in any 

manner to aid in the violation of any third-party intellectual property rights, including without limitation copyrights, 

trademarks, trade secrets, and patents, or the applicable  laws of the jurisdictions in  which  you  are  using  the 

Software, including without limitation libel, defamation, obscenity, and privacy-related torts. 

 
3. RESERVATION OF RIGHTS. You acknowledge that the Software is protected by copyrights and other 

intellectual property and proprietary rights. Company reserves all of these rights with respect to the Software, except 

for the license expressly granted to you in Section 1. You acknowledge that, except for the express license granted to 

you in Section 1, no right, title, interest or license in or to the Software, whether by implication, estoppel or 

otherwise, is granted, assigned or transferred to you. You agree not to take any action that interferes with or 

challenges, in any manner, Company’s rights with respect to the Software. 

 
4. ADDITIONAL TERMS APPLICABLE TO THE FDB INFUSION KNOWLEDGE PORTAL.  You 

will be granted view and query access to the FDB INFUSION KNOWLEDGE PORTAL only for a period of twelve 

(12) months after completion of the integration (e.g. in full production) between Company’s System with the FDB 

CUSTOMIZED KNOWLEDGE BASE  During that 12-month period, you may obtain access to the FDB 

CUSTOMIZED KNOWLEDGE BASE via the FDB INFUSION KNOWLEDGE PORTAL for reference purposes. 

After expiration of such 12-month period, you may independently contract with FDB for continued access to the 

FDB INFUSION KNOWLEDGE PORTAL, on terms to be separately negotiated between you and FDB. You 

should contact FDB directly upon expiration of their 12-month period of use of FDB INFUSION KNOWLEDGE 

PORTAL. 
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FDB will make the FDB INFUSION KNOWLEDGE PORTAL “Available” twenty-four (24) hours per day, seven 

(7) days per week (“24 x 7”), no less than 99.9% of time as measured each calendar month, except during periods of 

“Excused Downtime”. For purpose of this Agreement, the term “Available” shall mean the FDB INFUSION 

KNOWLEDGE PORTAL is available for access by End Users for the purposes set forth herein and the term 

“Excused Downtime” shall mean time when FDB performs any planned upgrades and/or maintenance on the FDB 

INFUSION KNOWLEDGE PORTAL. In the event FDB performs any routine maintenance on the FDB INFUSION 

KNOWLEDGE PORTAL, FDB will use its commercially reasonable efforts to (a) perform such maintenance in a 

manner which does not render the FDB INFUSION KNOWLEDGE PORTAL un-Available and (b) notify Licensee 

via electronic notification as early as possible in advance of such maintenance. 

 
 

5. WARRANTY AND DISCLAIMER. Solely with respect to the Software,  along with corrections, 

upgrades, modifications, Baxter hereby provides the following pass-through warranties: (i) the FDB CUSTOMIZED 

KNOWLEDGE BASE will be updated on a quarterly basis; and (ii)  FDB exclusively owns, free and clear of all 

Liens, all right, title and interest in and to thee  Software and all intellectual property therein. 

 
WHILE FDB HAS SOUGHT TO DESIGN THE SOFTWARE AS A TIME-SAVING REFERENCE SOLUTION 

AND TOOLS TO MAKE MEDICAL AND OTHER SCIENTIFIC INFORMATION AVAILABLE TO  ITS 

USERS, EXCEPT FOR THE EXPRESS WARRANTY SET FORTH HEREIN, FDB IS PROVIDING AND 

LICENSING THE  SOFTWARE AND  ANY OTHER ITEMS, MATERIALS OR SERVICES PROVIDED  OR 

MADE AVAILABLE  TO YOU  PURSUANT TO  THIS AGREEMENT  ON  AN  “AS IS” BASIS, AND  ALL 

IMPLIED CONDITIONS, REPRESENTATIONS AND WARRANTIES, INCLUDING BUT NOT LIMITED TO, 

THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE 

ARE EXCLUDED BY FDB AND COMPANY. NEITHER COMPANY NOR FDB WARRANTS THAT THE 

SOFTWARE WILL OPERATE ON AN UNINTERRUPTED OR ERROR-FREE BASIS, AND NO 

REPRESENTATION OR WARRANTY IS MADE AS TO THE SELECTION OR ACCURACY OF THE 

SOFTWARE, OR WHETHER SUCH SOFTWARE CONTAINS AN IDENTICAL OR ACCURATE 

REPRODUCTION OF THE ORIGINAL LITERATURE OR SOURCE MATERIALS. 

 
Without limitation of the foregoing, End User acknowledges and further agrees that: 

 
i. While FDB has attempted to incorporate key literature into the Software, the Software are not all inclusive or 

necessarily complete, and there may be omissions, typographical and other errors, conflicting information or 

inaccuracies in the Software. The content in the Software is not an all-inclusive listing of every drug, medication or 

other fluid that may be administered intravenously. FDB represents and warrants that it has utilized reasonable care 

in collecting and  reporting the information contained in the Software and has  obtained such information from 

sources believed to be reliable. FDB, however, does not warrant the import of the Software into the Baxter library, 

the accuracy of codes, prices or other data contained in the Software. Information reflecting prices is not a quotation 

or offer to sell or purchase. The clinical information contained in the Software is intended as a supplement to, and 

not a substitute for, the knowledge, expertise, skill, and judgment of physicians, pharmacists, or other healthcare 

professionals in patient care. The  absence of a warning for a given drug or drug combination should  not  be 

construed to indicate that the drug or drug combination is safe, appropriate or effective in any given patient. 

 
ii. The Software may be used only by clinicians exercising independent medical or professional judgment and the 

content in the Software may not be relied upon as a physician’s or other clinician’s order. The Software is not 

intended to assist a subscribing physician or other clinician in determining the appropriateness of any particular drug 

for use in connection with any patient or condition, but rather, solely to assist in determining parameters of 

intravenous administration for drugs ordered to be so used. The clinical information contained in the Software is 

intended as a supplement to, and not a substitute for, the knowledge, expertise, skill, and judgment of physicians, 

nurses, pharmacists, or other healthcare professionals in patient care. The professional duty to  the  patient  in 

providing healthcare services lies solely with the healthcare professional providing patient care services. FDB does 

not assume any responsibility for actions of End User, End User’s End Users or any clinicians which may result in 

any liability or damages due to malpractice, failure to warn, negligence or any other basis. 
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iii. As between FDB and End User,  End User and any healthcare providers responsible  for patient care  shall retain full 

responsibility for all decisions relating to patient care, and the Software shall not be used as a substitute or replacement for 

diagnosis or treatment recommendations or other clinical decisions or judgment. End User shall not make any representations to 

the contrary to the foregoing to its End Users. 

 
iv. End User acknowledges that the professional duty to the patient in providing  healthcare  services  lies  solely  with  the 

healthcare professional providing patient care services. End User acknowledges that the use of the Software in no way is intended 

to replace or substitute for professional judgment. FDB does not assume any responsibility for actions of End User which may 

result in any liability or damages due to malpractice, failure to warn, negligence or any other basis. End User shall ensure that all 

healthcare professionals using the Software are aware of the limitations of the use of the Software. 

 
v. Neither Baxter nor FDB shall have any liability for any changes made by End User to the content of the Software. End User 

assumes full responsibility for any and all changes that it may make to any portions of such content in the Software. 

 

 
6. LIMITATION ON LIABILITY. 

 
TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT WILL BAXTER OR 

FDB BE LIABLE TO END USER FOR ANY L O S T  R E V E N U E S ,  P R O F I T S ,  D A T A  O R 

O T H E R  INFORMATION, OR FOR ANY SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL OR 

PUNITIVE DAMAGES, ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE OR 

ARISING OUT OF OR IN ANY OTHER WAY CONNECTED WITH THE LICENSE GRANTED TO 

END USER HEREIN, EVEN IF SUCH PARTY HAS BEEN  ADVISED  OF  THE POSSIBILITY  OF 

SUCH  DAMAGES.   TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, BAXTER’ S 

AND  FDB'S  TOTAL  LIABILITIES,  WHETHER ARISING UNDER  CONTRACT  OR 

OTHERWISE,  ARE  LIMITED TO THE FEES RECEIVED BY BAXTER HEREUNDER SPECIFICALLY 

RELATING TO THE FDB PRODUCT.  BECAUSE SOME JURISDICTIONS DO NOT ALLOW THE 

EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE 

ABOVE LIMITATION MAY NOT APPLY TO YOU. THE FOREGOING LIMITATIONS, EXCLUSIONS AND 

DISCLAIMERS SHALL APPLY TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EVEN 

IF ANY REMEDY FAILS ITS ESSENTIAL PURPOSE. 

 
THE FOREGOING ALLOCATION OF LIABILITY FAIRLY REFLECTS  THE  ECONOMIC  CIRCUMSTANCES  AND 

RISKS THAT END USER, BAXTER AND FDB ARE WILLING TO UNDERTAKE IN VIEW OF THE  AMOUNTS 

PAYABLE FOR THE LICENSE OF THE SOFTWARE. 

 

 
7. EXPORT RESTRICTIONS.  Company makes no representation that the Software is appropriate for use 

in your country of use. You acknowledge that no part of the Software or underlying information or technology may 

be downloaded or otherwise exported or re-exported into (or to a national or resident of) any countries subject to 

U.S. trade embargo (currently Iran, Cuba, Syria, North Korea, and Sudan), or anyone on the U.S. Treasury 

Department’s list of Specially Designated Nationals or the U.S. Commerce Department’s Table of Denial Orders. 

By using the Software, you are agreeing to the foregoing, and are representing and warranting that you are not 

located in or under the control of a national or resident of any applicable country or on any applicable list. You 

further acknowledge and understand that certain functionality of the Software, such as encryption or authentication, 

may be subject to import restrictions in the event you transport the Software from the country of delivery and you 

are responsible for complying with all applicable restrictions. 

 

8. INDEMNITY.  You hereby agree to indemnify, defend and hold the Company, its affiliates and FDB, and 

their respective employees, officers and directors harmless  from and against any and all third party claims, suits, 

actions, investigations, proceedings, liability, loss, damage, or demands, and all related costs, penalties, interest, or 

expenses (including reasonable attorneys’ fees) at all levels of litigation or other proceedings which may be  

sustained or incurred by Baxter or any Baxter representative relating to or arising from (i) bodily injury, property 

damage or any other damage or injury allegedly caused by, in whole or in part, or contributed by End User’s breach 

of its representations or warranties in this EULA; (ii) claims premised on strict liability theories or on any negligent 

acts or omissions or willful misconduct of End Users and its employees and agents acting under its control or 
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supervision or (iii) negligent, reckless or wrongful actions or inactions by End User’s employees or agents in 

connection with the use of the Software. Notwithstanding the foregoing, End User shall not be required to indemnify 

Baxter or Baxter representatives to the extent such damage or injury is caused by Baxter’s negligent or wrongful act 

on the part of Baxter or the Baxter representatives. 

 
9. TERMINATION. You may terminate the license granted under this Agreement at any time by destroying 

the Software (including any documentation), together with all copies and merged portions thereof in any form. The 

license granted under this Agreement will also terminate immediately if you (a) fail to comply with any term or 

condition of this Agreement, (b) file for bankruptcy, or (c) are placed in receivership. Upon such termination, you 

agree to destroy the Software (including any documentation), together with all copies and merged portions thereof in 

any form. You agree that you will not be entitled to a refund of any applicable license fees upon any termination 

under this Section 9. 

 
10. TRANSFER.  You may not assign or otherwise transfer, by operation of law or otherwise, this Agreement 

or the Software. Any assignment or transfer in violation of this Section shall be null and void. 

 
11. ENTIRE AGREEMENT. This Agreement constitutes the entire agreement between the parties 

concerning the subject matter hereof and supersedes all prior or contemporaneous oral or written understandings.. 

 
12. GOVERNING LAW; EXCLUSIVE VENUE FOR LITIGATION.  This Agreement shall be governed 

by the laws of the State of Illinois, without regard to conflicts of law provisions. You and Company both consent to 

the exclusive jurisdiction of the state and federal courts sitting in Chicago, Illinois. 

 
13. UNITED NATIONS CONVENTION ON CONTRACTS FOR THE SALE OF INTERNATIONAL 

SALE OF GOODS. This Agreement shall not be governed by the United Nations Convention on Contracts for the 

International Sale of Goods. 

 
14. SEVERABILITY; WAIVER. If any provision of this Agreement is held unenforceable by a court of 

competent jurisdiction, the applicable provision shall be modified to the extent necessary to render it enforceable 

without losing its intent or severed from this Agreement if no applicable modification is  possible,  and  other 

provisions of this Agreement shall remain in full force and effect. A waiver by either party of any term or condition 

of this Agreement or any breach thereof, in any one instance, shall not waive the applicable term or condition or any 

subsequent breach thereof. 


